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Shri  Ganpat  Singh  Rajput,  learned  counsel  for  the

appellant.
    Shri  Amilesh  Chaturvedi,  learned  counsel  for  the
respondents.
    This second appeal has been filed by Smt.Shantabai wife of
Shri Natthu who was brother of Mangilal, that is to say, both
of them were joint owners of the suit property. Shri Mangilal
wanted a partition of the property. At that time Shri Mangilal
though impleaded sons of Shri Natthu who was no more but
had not impleaded his wife. The preliminary partition decree
was passed but it is yet to be finalized.
    Wife  of  Shri  Natthu assailed the findings of  order of
preliminary decree by filing first appeal. The basic ground
taken in the first appeal was that she being not a party in the
original  suit,  the  order  of  the  Civil  Judge  was  not
maintainable.
    The learned Additional District Judge who decided the first
appeal did not find favour with the first appeal but I have
gone through the order of the first appellate Court. Learned
appellate Court in the impugned order has not discussed the
effect of non-impleadment of present appellant who obviously
was one of the legal heirs after death of her husband.
    In view of the aforesaid, the appeal is admitted on the
following substantial questions of law:-
â��1.    Whether the preliminary decree of partition passed in
Civil  Suit  No.17-A/1999  without  impleading  Smt.Shantabai
W/o Natthu was maintainable?



2.    Whether the judgment of the first appellate Court can be
justified even though first appellate Court has not considered
the effect of non-impleadment of Smt.Shantabai?â��

    With the consent of the parties, the case has been taken up
today for final disposal.
    Since the wife of Shri Natthu was a proper and necessary
party in view of she being one of the legal heirs of late Shri
Nathu,  the order of  Civil  Judge,  Khandwa in granting the
preliminary  decree  of  partition  in  the  absence  of
Smt.Shantabai cannot be sustained. For the same reason, the
order of the first appellate Court also cannot be sustained.
Consequently, the orders of the first appellate Court as well
as the Civil Judge are set aside.
    In view of the aforesaid, while answering both the issues in
favour of the appellant, this second appeal is disposed of with
a direction that the parties will appear before the Civil Judge,
Khandwa on 6.4.2015. The learned Civil Judge will then pass
a  fresh  order  also  taking  into  consideration  the  views  of
Smt.Shantabai who will stand impleaded as defendant in the
suit. For the aforesaid purpose, the respondents will file an
amended memo of parties before the Civil Judge, Khandwa.
The Civil Judge, Khandwa will decide the issue of passing the
preliminary decree or final decree, if the parties agree to the
decision.  The Civil  Judge, Khandwa will  decide the matter
within a period of three months.
    With these observations, the second appeal is disposed of
with no order as to costs.
    A copy of this order be sent to the Civil Judge, Khandwa



alongwith all the record which have been summoned to this
Court forthwith through a special messenger
    C.C. as per rule
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